
No. 5666

IN THE

United States Circuit Court of Appeals 9

For the Ninth Circuit

William S. Murray, Anna Jane Murray,

Margaret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie

Minnick, Deceased,
Appellants^

vs.

MoNiDAH Trust (a corporation), Mary H.

Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart

Halix)rn, and all Other Persons Similarly

Situated,

Ajjpellees.

>

PRIEF FOR APPELLEES.

Sullivan & Sullivan and

Theo. J. Roche,
Humboldt Bank Building, San Fiancisco,

Attorneys for Appellees,

Pernau-Walsh Printing Co., San Fkancisco
JUN

Fau^ il!ir>2.





Subject Index

Pages

INTRODUCTION 1-4

FOREWORD 4-6

STATEMENT OF FACTS 6-37

Exhibit A and the agreements referred to therein

neither provide nor contemplate the surrender or

cancellation of Certificate No. 6 representing 4,000

shares of Monidah Trust Stock 13-25

Under the terms of the compromise agreements appel-

lee Mary H. Murray became entitled to all Monidah

Stock belonging to the estate of her deceased hus-

band, other than the shares specifically therein as-

signed. Appellants therefore have no interest in

said 4,000 shares 25-31

Under the agreement, the personal property claimed

by May Murray formed no part of the assets of

Monidah Trust 31-37

LAW ARGUMENT 37-65

I. The integrity of the compromise agreements being

unassailed, their recitals and comments are con-

clusive between the parties a.nd cannot be va-

ried, enlarged, or contradicted by the allega-

tions contained in pleadings or by proof upon
the trial 37-39

II. The compromise agreements being neither ambig-

uous nor uncertain their construction becomes

a question of law for the court 39-40

III. The agreements thus executed by appellants (Ex-

hibits A and A-1), including Agreements A
and B as so designated in Exhibit A, the

validity of which is conceded, define and limit

the obligations of the parties 40-41

IV. The alleged representations of defendant James
E. Murray were not imputable to appellees. . . .42-44

V. The judgment entered in the case of Murray v.

Brown, Executor, et al., is conclusive respect-

ing the title to Certificate No. 6 for said 4,000

shares of Monidah Trust Stock 44-48



ii Subject Index

Pages
VT. The second amended complaint as a whole dis-

closes that appellants are legally charged with

knowledge of the alleged frand of which they

complahi more than three years prior to the

filing of this action. Relief therefore must be

denied on this ground 48-56

(a) Appellees ha.ving known or being charged

with knowledge of the matters com-

plained of more than three years before

the commencement of the action, the

cause of action is barred by limitation

and laches 49-53

(b) The rule that if a corporation is barred

or estopped from asserting a claim, a

stockholder in an action on its })ehalf

is likewise barred or estopped 53

(e) Stockholders suing in their representative

capacity on behalf of a corporation must

act promptly after acquiring or being

charged with the knowledge of the con-

ditions of which they complain 53-54

(d) Action to recover notes, judgment and

certificates of deposit deemed to have

been commenced June 20, 1928 54-55

VII. Appellants' second amended complaint contains

two causes of action, each distinct from the

other and each inuring to the benefit of and

stated against different parties 56-63

(a) A cause of action in favor of plaintiffs as

individuals cannot be joined with a

cause of action in favor of the corpora-

tion, Monidah Trust, the action so far as

the corporation is concerned being insti-

tuted by plaintiffs in their representative

capacity as stockholders of such corpo-

ration 58-61

(b) It is a well-recognized as well as settled

rule that several distinct or unconnected

matters or transactions cannot be joined

in the same bill 61

(c) In order to authorize a joinder of causes

of action affecting different parties de-



Subject Index iii

Pages

fendant, it is necessary that each of such

causes shall affect all of the defendants.61-62

(d) To enable a stockholder to maintain an ac-

tion on behalf of the corpora,tion, the

action must be founded on some wrong
which the corporation as such has suf-

fered, and for which, if it were plaintiff,

it could recover legal or equitable re-

dress, and in such an action no recovery

can be had for any loss, damage, or in-

jury to the stockholder individually. . . .62-63

VIII. The motions to dismiss were properly granted

upon the ground of non-joinder of necessary

parties defendant 63-65

CONCLUSION 65-67



Table of Authorities Cited

Pages

Amalgamated Gum Co. v. Casein etc., 146 Fed. at 913.... 41

Anderson v. Avey, 272 Fed. 664 43, 53

Archer v. Freeman, 124 Cal. 528 52

Arthur v. Baron De Hirsch Fund, 121 Fed. at 796 40

Backus V. Brooks, 189 Fed. 922

Bauer v. Bauer, 73 Cal. Dec. (Adv. Sheets) decided by

Supreme Court in Bank May 27, 1927

Beal V. United Properties Co., 46 C. A. 297

Beall V. Fisher, 95 Cal. 565

Bertelmann v. Lucas et al., 7 Fed. (2d) at 328

Brown etc. Co. v. Koss etc. Co., 4 Fed. (2d) a,t 685

Brown v. Utopia Land Co., 103 N. Y. Supp. 50

Burwash v. Ballon, 83 N. E. 355

Chiswell V. Johnson, 299 Fed. at 687

Church V. Citizen's St. R. Co., 78 Fed. at 529-30

Code of Civil Proc. (Cal.) Sec. 335

337

338

427

1625

1856

1962 subdiv. 2

61

46

63

39

61

40

60

43

52

60

49

49

49

62

39

39

38

Collins V. Penn. Wyoming Copper Co., 203 Fed. 726 52, 54

Columbia etc. Co. v. West 95th St. etc. Co., 269 Fed. 190. . 41

Craig V. Wade, 159 Cal. 172 43

.... 63

.... 49

.... 39

Davenport v. Daws, 18 Wall. 626

Davis V Willey, 263 Fed. 590

Dollar V. International etc. Corp., 13 Cal. App. 331

Empire Investment Co. v. IMort. 169 Cal. 732 39

Estate of Haas, 97 Cal. 232 46

Etienne v. Kendall, 202 Cal. 251 43

Everglades v. Napoleon, 253 Fed. 246 41

Ex parte Casey, 71 Cal. 269 46

First Federal Trust Co. v. Stockfleth, 58 Cal. App. Dec.

1135 38

Fitzgerald v. County of Modoc, 164 Cal. 493 39

Foster v. Mansfield Ry. Co., 146 U. S. 99; 13 Sup. Ct. 28. .51, 54

Foster v. Seymour, 23 Fed. 65 63



Table of Authorities Cited v

Pages

Gaines v. Chew, 2 How. at 642; 11 Law. Ed. 402 61

Garnet v. Haas, 146 x\. W. 465 4):;

Germain Fruit Co. v. Armsby, 153 Cal. 549 30

Gleason v. MePherson, 175 Cal. 594 43

Goodspeed v. Law, 260 Fed. at 504 40

Green v. Soule, .145 Cal. 96 40

Groh V. Flammer, 91 N. Y. Supp. 423 60

Groom v. Whittmann, 164 Fed. 523 61

Harding v. Robinson, 175 Cal. 534 38

Hawkins v. U. S., 96 U. S. at 697 41

Heffner v. Gross, 179 Cal. 742 39

Heidt V. Minor, 113 Cal. 385 38

Hurin v. Electric Vacuum etc. Co., 298 Fed. 76 40

In re Broderick's Will, 88 U. S. 503 ; 22 Law. Ed. 599 53

James v. Steifer Min. Co., 35 C. A. 778 63

Jessup V. 111. etc. Co., 43 Fed. 403 52,54

Kessler v. Ensley Co., 123 Fed. at 559 53

Kimber v. Young, 137 Fed. 744 42

Knoch V. Haizlip, 163 Cal. 146 38

Lady Washington etc. v. Wood, 113 Cal. 482 et seq 50

Langdon v. Fogg, 18 Fed. 5 63

Loeffler v. Wright, 13 Cal. App. 231 51

Loyalton v. Cal. etc. Co., 22 Cal. App. at 77 41

Lunsford v. Marx, 106 So. 336 41

Malleable Iron Range Co. v. Pusey, 91 N. E. 51 55

McDonald v. Poole, 113 Cal. 437 39

McLachan v. Pease, 49 N. E. 714 55

Moore v. Gould, 151 Cal. 723 38

National Hardware Co. v. Sherwood, 165 Cal. 1 38

Pearson v. Potter, 10 Cal. App. 249 40

Peterson v. Chaix, 5 Cal. App. 525 39

Phelps V. Grady, 168 Cal. 73 53

Pierce v. Whiting, 63 Cal. 538 38

Price et al. v. Union Land Co. et al., 187 Fed. at 889 58

Radio Corporation of America v. Emerson, 296 Fed. at

55-56 64

Riley v. North Star etc., 152 Cal. 549 39



vi Table of Authorttirs Cttkd

Jingroso v. W. & J. Sloano, 272 Fed. at 447 :V.)

San Antonio otc. K. Co. v. Mohl, 137 8. W. 22 55

Spencer v Candelaria Water Works etc., 118 Fed. at 1)22 61

Spreckels v. Spreckels, 172 Cal. 789 55

Stnparich v. Snperior Court, 123 Cal. at 292 47

Taylor v. S. & N. Ala. R. Co., 13 Fed. 159 51, 54

Thompson v. Peerless M. Co., 157 N W. 67 41

Townsend v. VanderAverker, 160 U. S. at 186 52

Truett V. Onderdank, 120 Cal. 581 52

Turner v. Markham, 155 Cal. at 569-570 63

Waymire v. San Francisco etc. Co., 112 Cal. 646 53

Wegerer v. Jordan, 10 Cal. App. 363 43

Wiel V. Porter, 132 Cal. 521 63

Whitney v. Fairbanks et al., 54 Fed. at 986 59

Withers v. Bousfield, 42 Cal. App. 304 38

Williams v. Bankhead, 19 Wall. 563; 22 Law Ed. 184.... 64

Wood V. Carpenter, 101 U. S. 135; 25 Law. Ed. 807 52

Yuba Invest. Co. v. Yuba Consol. Gold Fields, 199 Cal. 203 38



No. 5666

IN THF

United States Circuit Court of Appeals

For the Ninth Circuit

William S. Murray, Anna Jane Murray,

Mar(}aret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie

Minnick, Deceased,
Appellants,

vs.

MoNiDAH Trust (a corporation), Mary H.

Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart

Haldorn, and all Other Persons Similarly

Situated,
AppeUees.

>

BRIEF FOR APPELLEES.

This is an aj)peal taken by the appellants from a

final decree made and entered in favor of appellees

based upon an order dismissiniE^ appellants' second

amended comphiint.

By the original bill of comj)laint filed herein, ap-

pellants sought to obtain a judgment of this court

(a) cancelling certificates representing 4000

shares of the capital stock of appellee Monidah Trust



now held by the appellees, Stuart Haldorn, James E.

Murray and Walter H. Linforth, which shares of

stock w^ere formerly represented by Certificate No.

6 of said Monidah Trust issued to and standing upon

the books of said corporation in the name of the de-

fendant James E. Murray ; and directing that all divi-

dends declared thereon, aggregating $288,000.00 and

accrued interest, be repaid to said corporation, and

(b) adjudging that cei^tain personal property at

the time of the death of James A. Murray, deceased,

standing in the name of May Murray, since deceased,

was property belonging to said Monidah Trust; that

said property was illegally appropriated by and di-

vided between said May Murray and appellee Mary

H. Murray (widow of James A. Murray, deceased)

and directing its return to said Monidah Trust. (Rec.

84.)

The appellees before this court constitute all of the

defendants in the action excepting James E. Murray,

who is a resident of Montana, and who has never been

served with process or appeared in this action.

To this complaint motions to dismiss were inter-

posed by appellees upon the grounds, among others,

that no cause of action was stated against any of

them and that there was a clear misjoinder of causes

of action as well as of parties defendants. (Rec. 84.)

These motions were subsequently sustained by the

court upon the sole ground of misjoinder of causes

of action. (Rec. 84.)

Thereafter an amended complaint was filed by ap-

pellants, from which all of the allegations contained



in the original complaint relating to the alleged mis-

appropriation of personal property by said May Mur-

ray, niece, and Mary H. Murray, widow of deceased,

were eliminated. (Rec. 84-5.) To this amended com-

plaint motions to dismiss were again filed by the ap-

pellees. (Rec. 85.) Thereafter the lower court, hav-

ing become convinced as a result of a more exhaustive

presentation of the law and the facts, that no cause

of action was or could be stated against appellees, en-

tered its decree granting the motions to dismiss such

amended complaint. (Rec. 85.)

Subsequently appellants filed a second amended

complaint against appellees and defendant James E.

Murray in which it reproduced and amplified all of

the allegations contained in the original complaint,

again importing into the case the alleged cause

of action based upon the misappropriation of said

personal property. (Rec. 7-72.) To this second

amended complaint motions to dismiss were inter-

posed in which it was not only asserted that no cause

of action was stated against any of the appearing de-

fendants, but that there again appeared to be a mis-

joinder of causes of action as well as a misjoinder of

parties defendants. (Rec. 72-80.) Other grounds of

attack w^ere specified in said motion to which attention

will hereafter be directed. These motions were sub-

sequently granted by the lower court and a final de-

cree entered dismissing the action, from which the

pending appeal was taken. (Rec. 80-1.)



FOREWORD.

James A. Murray died testate on May 11, 1921,

leaving as his heirs appellee Mary H. Murray, his

widow, and certain collateral relations, including ap-

pellants, who are some of the children of Daniel Mur-

ray, a deceased brother. Contests were filed to the

will of decedent by certain of his heirs and threatened

by others, including appellants. An action was com-

menced in San Francisco by defendant James E.

Murray against the estate of decedent, and appellees,

Mary H. Murray, his widow, Stuart Haldorn, his

stepson, Monidah Trust, a corporation, and Crocker

National Bank, to quiet his asserted title to 4000

shares of stock of said Monidah Trust represented by

Certificate No. 6, which at the time of the decedent's

death stood in the name of said defendant James E.

Murray. Another action of the same character and

to accomplish the same purpose had been commenced

by defendant, James E. Murray, in another jurisdic-

tion.

It was also assei'ted by appellee Mary H. Murray,

decedent's widow, that the specific bequests contained

in testator's will, in which the decedent had attempted

to dispose of certain shares of the stock of said

Monidah Trust, claimed to be owned by him, were

void and ineffective and that therefore, she, as sole

residuary legatee and devisee under said will, subject

to administration upon said estate, was the owner not

only of all of said shares of stock, but in addition

thereto all other property owned by decedent at the

time of his death.



While this litigation was pending a compromise

was effected by the execution of two written agree-

ments, to each of which appellants were parties and

in the execution of w^hich api)ellants joined. Two
other compromise agreements entered into between

Monidah Trust and certain other heirs of decedent are

referred to in the principal one of these two compro-

mise agreements executed by appellants and specifi-

cally made part thereof. These agreements are there-

fore binding on appellants. The execution of all these

agreements is conceded by appellants. Each of them

is made part of their second amended complaint.

Their integrity is not challenged. Their execution is

not sought to be avoided. Their provisions are clear,

definite and unequivocal. No ambiguity of any char-

acter is imputed to any of them. In fact, appellants

assert that the alleged acts complained of were in vio-

lation of the terms of these instriunents.

The exact interest of appellants in the property

left by decedent, James A. Murray, is definitely de-

scribed and determined in these agreements. It is

conceded that they are lacking in any interest in this

property, excex^ting such as w^as assigned to them in

said agreements. The agreements likewise define

what real and personal property belongs to Monidah

Trust and what property is owned by the estate of

decedent. In their execution every shareholder and

prospective shareholder of Monidah Trust under

said agreements participated. The provisions of these

agreements therefore control and determine the right

of appellants herein, regardless of any conclusions or
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assertions found in their pleading here under consid-

eration.

It is obvious tlierefore that the basis and foundation

of appeUants' chiinis against appellees and defend-

ant, James E. Murray, are these agreements, and that

imless they provide for the return to the treasury of

Monidah Trust of its 4000 disputed shares and the

cancellation of the certificate by which they were then

represented, and unless they further show that Monidah
Trust is entitled to the property sought to be recov-

ered, formerly (Maimed by May Murray, no cause of

action in their favor or in that of Monidah Trust
exists.

Appellants contend, in accord with the holding of

the lower court, that the agreements not only disclose

that no reduction in the capital of Monidah Trust was

contemplated, but on the contrary expressly recite and

agree that its capital is $50,000, divided into 10,000

shares, and give recognition to the legal existence of

the disputed certificate for 4000 shares, as well as

its ownership by others than appellants. Further-

more, that by the express agreement of the parties, it

was definitely agreed that no part of the property

claimed by May Murray belonged to the Monidah

Trust, but on the contrary its ownership by the estate

of James A. Murray, deceased, is conceded.

STATEMENT OF FACTS.

An understanding and appreciation of the compro-

mise agreements executed by the parties, containing



recitals of facts indisputable in character, which can-

not be varied by the conclusions of the pleader, must

necessarily control the determination by this court of

the pending appeal. To assist this court in reaching

such understanding, we purpose directing its attention

to those p]X)visions of the compromise agreements

which, among other things, define the property rights

and interests of the parties to this litigation, and in

addition thereto, to some of the facts revealed in ap-

pellants' second amended complaint, which in our

judgment will quickly demonstrate an entire absence

of merit in appellants' claims.

James A. Murray, a resident of Monterey County,

California, and the owner of considerable property,

died on May 11, 1921. (Rec. 8.)

On January 26, 1921, the deceased executed a will

in which he bequeathed to certain persons certain

shares of the capital stock of Monidah Trust, a cor-

poration, in whose names he had caused to be issued

certificates representing the shares so bequeathed to

them. By the residuary clause of his will he devised

and bequeathed the whole of his estate

^ together with any legacy which had failed for

the want of a taker or which shall fail for any
reason whatsoever"

to his wife (one of the appellees herein) Mary H.

Murray. (Rec. 50-1.) On May 21, 1921, this will was

filed for probate with the Superior Court of Monterey

County by W. S. K. Brown, the executor therein

named, who was thereupon appointed special adminis-

trator of said estate. (Rec. 8-9.)
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Certain of the heirs of the deceased subjected this

will to attack while others, adversely to the estate,

asserted title to certain of the shares of stock of Moni-

dah Trust previously owned by deceased. (Rec. 9,

11-12.) One of the certificates of stock issued by

Monidah Trust, a cor])oration was Certificate No. 6

dated March 14, 1905, representing 4000 shares.

Ownership of this certificate was claimed by defend-

ant, James E. Murray, who asserted that it had been

endorsed and delivered to him by the decedent in his

lifetime and therefore constituted no part of his

estate. (Rec. 11.) This certificate also stood of rec-

ord on the books of Monidah Trust in the name of

said James E. Murray. (Rec. 43.) Stuart Haldorn,

the stepson of deceased, and the son of Mary H. Mur-

ray, his widow, also claimed that he was the owner of

said Certificate No. 6, upon the s^round that said certi-

ficate, to,2^ether with a number of other certificates

representing shares of said stock had been found in

an envelope upon which was endorsed his name. (Rec.

11.) Mary H. Murray, the widow of deceased, also

claimed ownership of said Certificate No. 6 as the

residuary legatee in the w411 of deceased. (Rec. 11.)

In order to permit these various certificates to be

available when title thereto was adjudged or the ex-

isting disputes adjusted, the Superior Court of Mon-

terey County, in which the administration proceed-

ing was pending, with the consent of the interested

parties, directed their deposit with the Crocker Na-

tional Bank, to be held by it subject to its order,

which was accordingly done. (Rec. 11, 12.)



On July 29, 1921, defendant, James E. Murray, in-

stituted an action in the Superior Court at San Fran-

cisco against W. S. K. Brown, as special administra-

tor of the Murray estate. May H. Murray, decedent's

widow, Monidali Trust, Stuart Haldorn, and the

Crocker National Bank, as depository of Certificate

No. 6, to obtain possession thei'eof and to have his

title thereto given judicial recognition. (Rec. 12.)

Prior to October 10, 1921, May Murray, of Seattle,

"Washington, a niece of deceased, and a sister of de-

fendant, James E. Murray, claimed to own, as a gift

from said deceased made to her during the latter

months of his lifetime, a number of notes, judgments

and certificates of deposit aggregating in value up-

wards of $300,000, which appellants allege belong ''in

large part'' to said Monidah Trust. (Rec. 19.)

As has already been shown, appellee Mary H. Mur-

ray, widow of deceased, w^as named as residuary

legatee in his will. According to its terms, she not

only took the entire residue of the estate of her de-

ceased husband, but likewise any legacy

'Svhich shall fail for anv reason whatsoever."
(Rec. 51.)

If the will of the deceased were upheld, she not only

became entitled to the residue of the estate, but like-

wise was in a position to attack the sufficiency of any

of its provisions relating to shares of stock of

Monidah Trust. If the will was avoided, as the widow

of deceased, she was entitled to one-half of his entire

estate.
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Under the circumstances above mentioned and for

the purpose of avoiding litigation that would be both

protracted and expensive, the various interested par-

ties conchided to and did effect a compromise of all

pending and threatened litigation affecting the estate

of James A. Murray, deceased, and its assets, the will

of deceased, and the stock of Monidah Trust.

This compromise is reflected by the execution of

four written instruments which are attached to and

made a part of appellants' second amended complaint.

These agreements, in the order in w^hich they were

executed, are as follows:

Agreement dated October 10, 1921, executed by

Monidah Trust, as first party, and Anna M. Flynn

(half sister of said deceased), as second party. (Rec.

64-68.)

Agreement dated October 10, 1921, executed by

Monidah Trust, as first party, and Anna M. Golden,

et al., (nieces and nephews of deceased). (Rec. 68-

72.)

Agreement dated October 10, 1921, which was ex-

ecuted by all of the heirs of James A. Murray, de-

ceased, (with the exception of the children of T. J.

Murray, a deceased brother, for whom provision w^as

made in the agreement for Stuart Haldorn, a stepson

of said deceased, and all of appellants. (Rec. 26-

40.)

Agreements dated October 10, 1921, executed by

Mary H. Murray, w^idow of deceased, as first party,

James E. Murray, Marcus M. Murray and May A.

Murray, as second parties, and appellants herein and
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a brother and sister of appellants, who apparently

refused to become parties to this proceeding, as par-

ties of the third part. (Rec. 40-48.)

That all of the conflicting claims made to the estate

left by James A. Murray, deceased, as well as to the

property claimed to belong to said estate, w^ere in-

tended to be and in fact were settled by the execution

of these agreements is disclosed by the allegations con-

tained in paragraph II of appellants' second amended

complaint. (Rec. 9), w^here it is alleged:

^^That thereafter by agreement of all parties in

w^riting and dated October 10, 1921,''

said will was admitted to probate.

That whatever interest appellants have in or to any

of the property belonging or claimed to belong to the

estate of James A. Murray, deceased, is admitted by

appellants to be disclosed and measured by the agree-

ments above referred to, is further shown by the al-

legation :

^'Copy of said agreement and supplemental
agreement of October 10, 1921 are attached here-
to as Exhibit ^A' and by such reference made a
part hereof."" (Rec. 9.)

As we have already stated, the integrity of and

validity of these agreements is given recognition by

the appellants. In fact, appellants expressly assert

that the alleged acts complained of were in violation

of the terms of these instruments. This is shown bv

the allegation

^Hhat thereafter said court ordered a distribu-

tion of lep:acies in said estate in accordance with
said Exhibit A consisting of the shares specifi-

cally mentioned therein to the persons entitled

thereto by said Exhibit A." (Rec. 10.)
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Furthermore

^^And plaintiffs show that by virtue of said
a2:reements, Exhibit A and the decree of distribu-

tion. Exhibit B, it was the duty of defendants to

proceed to a liquidation of all assets of Monidah
Trust among the stockholders of said company
named in said Exhibits A and B and in the pro-
portions therein specified." (Rec. 16.)

Still further

^^and plaintiffs show and claim that by virtue

of said Exhibits A and B and said acts and rep-

resentations that it was the duty of said defend-
ants to have surrendered and cancelled said Cert.

No. 6 for 4,000 shares." * * *

^ * * ^^and plaintiffs show that in makino; said

settlement under said as^reements of October 10,

1921, and withdrawing: the said contest, they re-

lied on the plain purport and intent of Exhibit

A ^ * */' (Rec. 22.)

As further illustrating this situation, part of the

relief demanded by appellants is

'Hhat said agreements of October 10, 1921 be

specifically enforced. ^ * *'' (Rec. 24.)

It foUow^s, therefore, that if the agreements exe-

cuted by appellants and the agreements Exhibits A
and B therein referred to and made part thereof

neither provide nor contemplate the cancellation of

Certificate No. 6 representing said 4000 shares, but

on the contrary expressly recogTiize its continued ex-

istence, no justification exists for the claim asserted

by appellants that by virtue of said agreements it was

understood and agreed that Certificate No. 6 should

be cancelled and the 4000 shares of stock of Monidah

Trust represented thereby should be returned to the

treasury of the company so that from that time for-
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ward the combined interests of all of the parties in the

Monidah Trust should be refieeted by an aggregate

of 6000 shares instead of 10,000 shares of capital

stock, and liquidation made upon that basis.

It likewise follows that if said agreements expressly

provide that the notes, judgments and certificates of

deposit, the ownership of which was claimed by May
Murray, should not be deemed to belong to or form

part of the asserts of Monidah Trust, no cause of ac-

tion for the recovery of such assets on behalf of

Monidah Trust exists or could be stated.

That the agreements foreclose appellants from the

relief sought by them, w^e will now proceed to demon-

strate.

Exhibit A and the agreements

referred to therein neither

provide nor contemplate the

surrender or cancellation of

Certificate No. 6 representing

4000 shares of Monidah Trust

Stock.

In order to settle the pending and threatened w^ill

contests and the pending and threatened litigation

against the estate of deceased, it was obviously neces-

sary to negotiate agreements, in the execution of

which all of said parties would participate. As part

of the settlement, it was agreed that Anna M. Flynn,

decedent's half sister, and the group of heirs known

as the ^^ Golden" group, (nieces and nephews of dece-

dent), should each be paid $97,000. Each of these

sums was to be paid by Monidah Trust, the shares of

the capital stock of which were to be distributed
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among the remaining parties to the agreements, in

accord with its provisions, appellees and the remain-

ing members of their group receiving 720 shares.

(Rec. 32.) While all of the agreements relating to

the settlement were executed on October 10, 1921, it

is obvious that the parties insisted upon the agree-

ments between Monidah Trust and Anna M. Flynn,

and Monidah Trust and the so-called ^^ Golden" group

being first executed, because each of these agreements

is referred to and made a part of the main compro-

mise agreement and therein designated Exhibits A
and B. (Rec. 60, 61 : 64-72.)

That they are destructive of appellants' claim, in

so far as they relate to the 4000 shares of Monidah

Trust stock, is readily established by a mere reading

of some of their provisions. With respect to the

capital of the corporation, the first paragraph of

these agreements x>T"ovides:

^^The capital stock of the party of the first part
is $e50,000 divided into 10,000 shares of the par
value of $5.00 per share.'' (Rec. 64.)

And as indicating that the understanding was that

but pm^t of the stock of Monidah Trust was owned by

the decedent, James A. Murray, at the time of his

death, paragraph 2 provides:

^Mames A. Murray in his lifetime and at

the time of his death was the undisputed owner
of a majority of the shares of the capital stock

of said party of the first part." (Rec. 64.)

Each of these agreements further discloses that one

of the matters being settled w^as the claim of James

E. Murray to the 4000 shares of Monidah Trust stock,

each agreement providing that W. S. K. Brown, as
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special acbninistrator of the estate of James A. Mur-

ray, deceased, claims that the deceased was the owner

of all but 4000 shares of the capital stock of said cor-

poration and that

^^ After the death of James A. Murray, his

nephew, James E. Murray, claimed to be the

owner of 4,000 shares of the capital stock of the

party of the first part evidenced by certificates

found amona: the effects of the deceased at the

time of his death and instituted actions in various

courts to determine his ownership of said 4,000

shares. Said actions to determine the ow^nership

of said 4,000 shares of said capital stock are still

pending and undetermined/' (Rec. 65-66.)

Furthermore, each agreement provides:

^^The control of the party of the first part will

be affected by the result of said litigation com-
menced as aforesaid by said James E. Murray
to determine the ownership of said 4,000 shares."

(Rec. 66.)

And after reciting that it w^as for the best interests of

said corporation or of its shareholders that said

pending will contest and litigation ^'affecting the

ownership of said 4000 shares of stock'' and all litiga-

tion between James E. Murray and said corporation

should be compromised, it is expressly agreed

^^Said James E. Murray has this day agreed to

compromise and settle said litigation involving
the ownership of said 4,000 shares of stock and
all other litigation herein referred to by the in-

struments in writins^ contemporaneous herewith
executed bv him and other parties to said action
* * *.'' "(Rec. 66.)

The agreement between Monidah Trust and the so-

called ^^ Golden" group contains identical provisions.

(Rec. 68-72.)
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It will thus be seen that in these two agreements

between the Monidah Trust and certain of the heirs

of the deceased, not only was it not contemplated that

the capital of Monidah Trust should be reduced be-

low 10,000 shares, but on the contrary the capital of

the corporation was expressly declared to be divided

into 10,000 shares.

Turning now to the majn agreement executed by

all of the heirs of James A. Murray, deceased, (ex-

cepting the children of T. J. Murray, a deceased

brother), in which agreement, however, as already

stated, provision is made for them, it immediately be-

comes apparent that for the purposes of the agree-

ment and to enable said compromise agreements to be

effected, 5988 shares were deemed and agreed to be-

long to the estate of James A. Murray, deceased, and

that as to the 4000 shares then represented by Cer-

tificate No. 6, the estate of said decedent should have

no interest whatever therein.

This agreement expressly recites that with the ex-

ception of the children of T. J. Murray, a deceased

brother of James A. Murray, deceased,

^'the parties to this agreement constitute, so far

as knowii to any of the parties hereto, all of the

heirs at laAv of said James A. Murray, deceased."

(Rec. 27.)

After reciting the filing of the will of the deceased

for probate, it is further recited:

''Whereas, under the t(^rms and provisions of

said instrument, the parties of the first j)ai*t claim

to be entitled to all of the stock ownM hi de-

cedent at the time of his death in Monidah Trust,

a Delaware corporation." (Rec. 27-8.)
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It is further recited that certain of the parties to

said agTeement therein named claim title to cei-tain

shares of said stock ''mider said inHtrnment/' (re-

ferring to the will). And as indicating- that the agree-

ment contemplated an adjustment of all differences

existing between the parties, it is stated:

*^Now, therefore, in order to amicably adjust,

compromise and settle their said ditferences, and
the said contest now pending, ^ * ^ it is mu-
tually understood and agreed between the parties

hereto as follows, to wit: ^ ^ ^" (Rec. 29.)

That the only stock to which appellants would be

entitled were the shares of stock to be distributed to

them pursuant to the terms of said agreement, the

title to w^hich was conceded to be in the estate of de-

ceased, and that no certificates of stock were to be

surrendered to the corporation or cancelled is made

manifest by the provisions of paragraph II of said

agreement, reading as follows:

^^The parties hereto agree each with the other

that there shall be distributed to the parties

named in this paragraph, in the amounts set op-

posite their respective names, five thousand nine

hundred eighty-eight (5,988) shares of the capital

stock of the said Monidah Trust, a corporation,

and they hereby request the court having jurisdic-

tion over the probate of the estate of the said

James A. Murray, deceased, to make distribution

of said five thousand nine hundred eighty-eight

(5,988) shares of the capital stock of the said

Monidah Trust, a corporation, to the persons and
in the amounts in this paragraph set forth: and
to that end the said parties agree to execute any
and all necessary assignments to be filed w^ith the

clerk of said court in order that a decree of dis-

tribution may be obtained distrihifting flie stock
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to the persons mid in the amounts in this para-
graph set forth." (Rec. 31.)

'^Said five thousand nine hundred eighty-eight

(5,988) shares are hereby assigned to and shall he
distribtited under the said decree of distribution
to the following named persons in the amounts
set opposite their respective names, that is to

say: * * *."

To William S. Murray, 180 shares,

To Anna Jane Murray, 180' shares.

To Elwood A. Murray, 90 shares.

To Mai'garet Wannemacher, 90 shares.

To Essie Minnick, (now represented by Earl
Minnick, administrator), 180 shares. (Rec. 32.)

The aggregate of the shares to be distributed to

these persons therein named will be found to be 6000

instead of 5988 shares. It thus appears that the agree-

ment necessarily recognized that Certificate No. 6, rep-

resenting 4000 shares, did not and was not deemed to

belong to the estate of the deceased, but was assumed

to belong to one of the parties claiming title thereto.

That the appellants were not to have any interest in

any Monidah Trust stock excepting the stock assigned

to them in the agreement and to be thus distributed

to them is likewise shown by the concluding paragraph

of paragraph II, in w^hich it is provided:

^^That the parties of the s£cond, third, fourth
and fifth parts by the execution hereof waive and
disclaim, in favor of Mary H. Murray, one of the

parties of the first part, and do hereby assign,

transfer and set over to her, any interest, claim,

or demand, of ivhatsoever nature or description in

any portion of the estate of said James A. Mur-
ray, deceased, other than the shares of Monidah
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Trust to he distributed to them under this agree-

ment; aiid agree that all of the remainder of said

estate, other than the shares of stock herein men-
tioned, shall be considered a portion of the residu-

ary estate of said deceased, and shall pass upon
distribution to the said Mary H. Murray/'
(Rec. 33.)

And that the shares of stoe]^ thus assigned and to

be distributed to them shoukl be received in full satis-

faction of all of their respective claims against the

estate of said deceased is pointed out in paragraph

VIII, reading as follows

:

''It is agreed by and between the parties hereto
that the foregoing provisions for the parties of

the second, third, fourth and tifth parts shall be
in full satisfaction of any and, all claims against
the estate of the said James A. Murray, deceased,
whether arising from or grotving out of said in-

strument filed for probate as such tvill, or arising

from or growing out of their claims of heirship
to the said James A. Murray, deceased/' (Rec.

36.)

It will thus be seen that nowhere in the agreement,

Exhibit ''A," is there any suggestion or intimation

that the 4000 shar»:^s of the capital stock of Monidah

Trust, then represented by Certificate No. 6, should

be surrendered up and cancelled, and certainly if such

purpose was contemplated by the parties, it would

have found expression in some part of this agreement.

The absence alone of any such provision destroys the

very basis of appellees' claim.

But, fortunately for appellees, at the same time and

as part of the same transaction, Mary H. Murray,

the widow of the deceased, and the appellants in this



20

ease, with others, entered into and executed a supple-

mental agreement known as Exhibit '^A-l/' This

agreement upon its face discloses that while the 6000

shares, the subject-matter of Exhibit ''A," were shares

then belonging to the estate of James A. Murray, de-

ceased, and subject to distribution as therein provided,

that the estate of James A. Murray, deceased, had no

title whatever to Certificate No. 6 representing 4000

shares, which obviously was the reason why it was not

specifically mentioned in Exhibit *'A." This agree-

ment, (Exhibit "A-V), expressly provides:

^^As soon as practicable after distrihidion in

the matter of the estate of James A. Murray, de-
ceased, ^ * * of the capital stock of said Monidah
Trust to the parties entitled thereto, m aceor^dance

tvith said other agreememt ahove referred to, the

assets of said Monidah Trust after the payment
of debts, shall be divided among its then stock-

holders in the proportion in which thev then own
stock. * * *'' (Eec. 41.)

^ ^Unless with the consent in writing of all par-

ties hereto first had and obtained, there shall be

no stockholders' meeting of said Monidah Tnist
prior to the first Monday in June, 1922. Prior to

said time, and ns soon thereafter as practicable,

the party of the first part agrees to take such pro-

ceedings as may be necessary to have distrihvted

to her by the Court having jurisdiction of the

probate of the estate of the said James A. Murray,

deceased, one thousand (1,000) shares of the

capital stock of said Monidah Trust. When said

stock shall have been so distributed to her, the

said paHy of the first part agrees to pool said

stock along with the four thousand (4,000) shares

of stock in said Monidah Trust, now evidenced bif

Certifieate No. 6, issued hy said corporation, and

with the three (S) shares of stock now standing

of record on the hooks of the said Monidah Trust
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m the name of the said James E. Murray. The said

stock, thus ag^'egating five thousand and three

(5,003) sliares, constituting a majority of the

capital stock of said Monidah Trust to be pooled

for the election of directors of said Monidah Trust
as hei'cin provided until the objects and purposes
of this agreement shall be fully performed and
carried into effect, and the parties hereto agree

one with the other, to hereafter endorse or trans-

fer said five thousand and three (5,003) shares

of the capital stock of said Monidah Trust. * * *''

(Rec. 43-4.)

Further along, Mrs. Murray agrees that tlie execu-

tor of the will of James A. Murray, deceased,,

^Svill not vote at any stockholders' meeting any
of the capital stock of the said Monidah Trust,

BELONGING TO THE ESTATE OF THE SAID JaMES A.
MuREAY^ DECEASED^ at any stockholders' meeting
or meetings of said Monidah Trust, other than
and in accordance with the tenns of this agree-

ment, * ^ * in the event of the said executor vot-

ing or attempting to vote any stock in said

Monidah Trust owned by the estate of the SAro

jA:\rEs A. MuRBAY, DECEASED, Contrary to the terms
and provisions of this agreement." (Rec. 44-5.)

It is then provided that at the expiration of four

months from the admission to probate of the will of

said deceased, the parties will

''apply to said Court for a distribution of the

capital stock of the Monidah Trust to which they

are respectively entitled." (Rec. 45.)

Under the terms of agreement. Exhibit ''A," Mary

H. Murray, widow of deceased was entitled to have

distributed to her from the shares of stock owned hy

the estate 3100 shares. Under agreement. Exhibit

'' A-1," prior to the first Monday in June, 1922, she was
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required to take such pi'oceediugs in the matter of the

estate of her deceased husband as would bring about

the distribution to her of ]000 shares of the 3100

shares, so that said 1000 shares could he added to the

4000 shares represented by Certificate No. 6 and 3

shares standing in the name of James E. Murray for

pooling purposes, which pool should thereafter con-

tinue for a period of at least five years.

From an examination of the very agreements, (Ex-

hibit ^^A" and Exhibit *'A-1,") which must neces-

sarily form the basis of whatever rights the appel-

lants possess, we have thus demonstrated that:

A. Neither agreement provides that Certificate No.

6 shall be cancelled or any of the 4000 shares repre-

sented thereby shall be surrendered or returned to

the Treasury of the Company, or that the owner or

owners of said 4000 shares of Monidah Trust shall

relinquish his or their ov^mership to any of said shares;

and

(b) The agreement, (Exhibit ^^A-l'')? the execution

of which was participated in by the appellants and

which, in legal effect, was nothing more or less than

a prolongation and part of the agreement, (Exhibit

^^ A"), expressly provides that the 4000 shares of Mon-

idah Trust, represented by Certificate No. 6, shall be

pooled with 1000 shares to be acquired by the appellee,

Mary H. Murray, from the estate of her deceased hus-

band by distribution, and three qualifying shares,

standing in the name of James E. Murray, which pool

should thereafter continue for a period of at least

five years.
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How, under these circustanees, it ean be claimed

by appellants that the 4000 shares represented by

Certificate No. 6 were to be surrendered up and can-

celled, we are unable to conceive. Upon the face of

the agreements, therefore, by which the allegations of

appellants' amended complaint must be controlled, no

cause of action exists or can be stated in appellants'

favor, with respect to these 4000 shares of Monidah

Trust stock.

But as further illustrating the definite understand-

ing that the capital of Monidah Trust was not to be

reduced or the number of its shares interfered with

and that appellants were to receive only the number

of shares of Monidah Trust assigned to them under

the terms of Exhibits A and A-1, which stock was to

go to them through a decree of final distribution to be

thereafter entered in the Murray estate, the subse-

quent proceedings taken pursuant to the compromise

agreements are enlightening. Immediately after the

execution of the compromise agrements, viz. : on Octo-

ber 10, 1921, the will of James A. Murray, deceased,

was admitted to probate and W. S. K. Brown ap-

pointed executor. (Rec. 9.) This was accomplished

according to the allegations of appellants' second

amended complaint

''by agreement of all parties in writing and dated
October 10, 1921." (Rec. 9.)

On October 13, 1921, three days after the execution

of said compromise agreements, an amended com-

plaint was filed in the action then pending involving

the title to said Certificate No. 6 representing 4000
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shares of said Monidah Trust stock, in which W. S.

K. Brown, as executor of the will of James A. Mur-

ray, deceased, was substituted for said Brown as spe-

cial administrator of said estate. (Rec. 12.) There-

after answers were filed to said complaint as amended

by all of the defendants. On the following day, to-wit

October 14, 1921, the action was tried and judgment

entered adjudging that James E. Murray, plaintiff

therein, was the ow^ner and entitled to possession of

said Certificate No. 6 and the 4000 shares of Monidah

Trust stock represented thereby. Said judgment fur-

ther held that none of the defendants had any right

in or to any of said shares of stock. (Rec. 13.)

While it is claimed by appellants in their second

amended complaint, upon information and belief, that

prior to the entry of said judgment James E. Murray,

plaintiff therein, Mary H. Murray, widow of dece-

dent, and Stuart Haldorn, her son, entered into a

'^secret and collusive agreement and understand-
ing whereby they agreed that said judgment
should be entered nominally aw^arding said Cert.

No. 6 for said 4,000 shares to James Ei. Murray,
but in fact 2,000 shares thereof were to belong to

said Mary H. Murray and to be thereafter trans-

ferred to her,-' (Rec. 9)

this averment is of no legal consequence for the rea-

son, as already shown, that appellants were only in-

terested in the stock agreed to be and actually as-

signed to them and were not concerned wnth what ac-

tion was taken with respect to the 4000 shares agreed

to belong to others. It is apparent, however, from a

reading of the compromise agreements, that the estate

of the deceased was to relinquish any claim that it
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might have to said certificate or the shares repre-

sented thereby.

But even assuming that the 4000 shares represented

by Certificate No. 6 constituted a part of the estate of

James A. Murray, deceased, and that the judgment in

the action instituted by James E. Murray was as be-

tween himself and the estate colhisive and unenforce-

able, nevertheless appellants, by the very terms of

the agreements entered into by them, have no interest

in said stock and therefore have no right to complain

against such judgment. If said 4000 shares of Moni-

dah Trust stock did not belong to James E. Murray

or to Stuart Haldorn, they necessarily must have been

owned by the estate of the decedent. Ownership by

such estate would mean that the stock would be dis-

tributed to Mary H. Murray, decedent's widow, as

residuary legatee, as hereinafter shown.

Under the terms of the compromise

agreements appellee Mary H.

Murray became entitled to all

Monidah stock belonging to the

estate of her deceased husband

other than the shares specifi-

cally therein assigned. Appel-

lants therefore have no interest

in said 4000 shares.

It is conceded that at the time of the death of James

A. Murray, deceased, the capital stock of Monidah

Trust was 10,000 shares, 4000 shares of which were

rejjresented by said Certificate No. 6. It is not

claimed that the capital of this corporation was ever

legally or otherwise reduced. We have already

pointed out that neither agreement contains any pro-

vision, in which it is provided that Certificate No. 6
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shall be cancelled or said 4000 sliaros, or any part

thereof, surrendered or returned to the corporation

or the capital of the corporation reduced. We have

also called the court's attention to the circumstance

that under the terms of the agreement, (Exhibit A),

a specific number of shares of Monidah Trust are as-

signed to appellants, which specific shares, together

with certain other shares, aggregating 5988, the

agreements recognize as belonging to the estate of

James A. Murray, deceased. (Rec. 32.)

It will also be seen by a reading of Exhibit A that

no specific disposition is made of Certificate No. 6,

representing 4000 shares of said stock or the 12 shares

of said stock, representing the difference between

5988 shares, specifically assigned, and 6000 shares.

That all of these shares of Monidah Trust were

then actually issued and outstanding and represented

by appropriate certificates cannot be and is not de-

nied. Under such circumstances, even though the

agreements failed to mention or refer, in any man-

ner, to these outstanding shares of Monidah Trust,

the appellants are not interested in their disposition

for the obvious reason that in adjustment of their

rights and claims, they were to receive a specific nmn-

ber of shares of Monidah Trust, certificates repre-

senting which were subsequently delivered to them.

But the ownership and right to the possession of

these shares of stock, not thus specifically assigned by

the agreement, are expressly provided for in the iden-

tical agreement upon which appellants rely. In the

very paragraph in which the appellants and others
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are assigned certain specific shares of said stock, it is

provided

:

^^Tliat the parties of the second, third, (plain-

tiffs herein), fourth and fifth parts, by the execu-

tion hereof tvaive and disclaim in favor of Mary
II. Mitrraijy one of the parties of the first part,

and do hereby assign, transfer and set over to her,

amy interest, claim or demand of whatever natttre

or description in any portion of the estate of

James A. Murray, deceased, other than the shares

of Monidah Trust to be distributed to them- under
tills agreement, and agree that all of the remain-
der of said shares, other than the shares of stock

herein mentioned, shall be considered a portion of

the residuary estate of said deceased and shall

pass, upon distribution, to said Mary H. MurroAj."

(Rec. 33.)

It will thus be seen that so far as the appellants

are concerned, it is immaterial whether this stock

belonged to the estate of James A. Murray, deceased,

or whether its ownership was claimed by other parties

—its ownership and possession ^re of no concern to

appellants.

In strict accord with the terms of the compromise

agreements, and as further evidence of the under-

standing of the parties that the Murray estate was not

interested in the 4,000 shares, it appears that dis-

tribution from the estate of James A. Murrav,

deceased, was obtained by all of the parties interested

in the shares of Monidah stock actually owned by said

estate.

In the petition for distribution, after setting forth

the will of the deceased, it is alleged:

*^that all of the persons having any interest in
said certificates and in said stock of Monidah
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Trust, on the 10th day of October, 1921, entered
into a certain agreement and assignment which
among other things, related to said certificates

and to the 5,988 shares of the stock of said
Monidah Trust belonging to the estate of said

DECEDENT, and in and by Paragraph II thereof
provided as follows." (Eec. 51.)

In the petition is then quoted that portion of said

agreement, Exhibit A, in w^hich disposition is made of

the 5,988 shares of Monidah Trust, the exact number

of shares to which each of appellants is entitled being

specifically set forth. (Rec. 51, 52.) Upon the hearing

of this petition, which occurred on April 29, 1926,

the court distributed all of said shares of Monidah

Trust stock belonging to said estate to the parties

entitled thereto as agreed to in said compromise agree-

ments. (Rec. 56-58.) No appeal having been taken

from this decree, it became final on June 28, 1926.

The fact that appellants have no interest whatever

in the disputed stock is further emphasized by Para-

graph VIII of Exhibit A, in which it is provided

:

^^It is agreed by and between the parties hereto

that the foregoing provisions for the parties of

the second, third, fourth and fifth parts shall be

in full satisfaction of any mid all claims against

the estate of said James A, M'urray, deceased,

whether arising from or groiving out of said in-

strument filed for probate as such will, or arising

frofti or groiving out of their claims of heirship

to the said James A. Murray, deceamd/' (Rec.

36.)

And after providing that certain property shall be

deemed to belong to Monidah Trust, the agreement

further proceeds

:
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^'It is further understood and agreed that any
and all other property^ real, personal or mixed,
standing of record in the name of James A. Mur-
ray or owned by the said James A. Murray at

the time of his death, or in which he had any
claim or interest, whether standing of record in

his name, or otherwise, shall be deemed and
treated to be and form part and portion of his

estate." (Exhibit A, Par. X.) (Eec. 38.)

It is therefore made manifest by the agreements

executed by appellants, which must control the deter-

mination of this action, that it was agreed for the

purposes of adjustment that 5,988 shares of Monidah

Trust should be deemed to belong to the estate of

James A. Murray, deceased, and that this stock should

be distributed to the parties thereto in the specific

proportions therein defined and described; that in

satisfaction of all of their claims against the estate of

the deceased, as well as against each other, including

the appellee, Mary H. Murray, each of the appellants

should receive by distribution from the estate of James

A. Murray, deceased, the number of shares specifically

mentioned and hereinabove stated ; and that all shares

of said Monidah Trust, excepting said 5,988 shares

belonging to decedent's estate should be and were

assigned, transferred and set over to the defendant,

James E. Murray.

That such was the definite agreement of the parties

(including appellants) is fui-ther shown by Exhibit

A-1, in Paragraph III of which it is expressly pro-

vided :

'^Unless, with the consent in writing of all

parties hereto first had and obtained, there shall
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be no stockholders' meeting of said Monidah
Trust prior to the first Monday in June, 1922.
Prior to said time and as soon thereafter as prac-
tical, the party of the first part (Mary H. Mur-
ray) agrees to take such proceedings as may be
necessary to have distributed to her by the court
having jurisdiction of the probate of the estate of
said James A. Murray, deceased, 1,000 shares of
the capital stock of said Monidah Trust. When
such stock shall have been so distributed to her,

the said party of the first part (Mary H. Murray)
agrees to pool said stock along with the 4,000
shares of stock in said Monidah Trust, now evi-

denced by Certificate No. 6, issued by said corpo-
ration and with the three shares of stock now
standing of record on the books of the said Moni-
dah Trust, in the name of said James E. Murray.
The said stock, thus aggregating 5,003 shares, con-

stittiting a majority of the capital stock of swid,

Monidah Trust, to be pooled for the election of

directors of said Monidah Trust, as herein pro-

vided, iintil the objects and purposes of this agree-

ment shall be ftdly performed and carried, into

effect. And the parties hereto agree, one with the

other, to hereafter endorse or transfer said 5,003

shares of the capital stock of said Monidah Trust

in such manner, and execute any amd all papers

and documents in regard thereto that mmj be

necessary or advisable, in order to carry into full

force and effect the objects and purposes of this

agreement/'

(Exhibit A-1, Par. Ill, Rec. 43.)

If neither James E. Murray nor Stuart Haldorn

was the owner of said disputed stock, it formed part

of the assets of the estate of James E. Murray,

deceased, and as such and under the residuary clause

of his will, was distributable to his widow, Mary H.

Murray, by whom it was owned subject to administra-

tion upon decedent's estate.
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And as further illustrating the commanding posi-

tion held in the Monidah Trust by Mary H. Murray

and James E. Murray by reason of their stockhold-

ings, it is further provided that

'4f, at the expiration of five years from date

hereof,"

the assets of said corporation have not been fully dis-

posed of, upon the written request of Mary H. Murray

and James E. Murray, they should be disposed of by

division among the stockholders of said corporation

in proportion to their respective interests, or sold and

the proceeds thus divided. (Rec. 44.)

If, after reading the agreement (Exhibit A), any

possible doubt exists in the mind of the court respect-

ing the exact interest of appellants in the Monidah

Trust stock or the continued existence of its 4,000

shares, then represented by Certificate No. 6, it must

be dispelled by recourse to the language used in agree-

ment (Exhibit A-1) to which reference has just been

made. How the 4,000 shares represented by Certificate

No. 6 could be pooled for a period of five years and at

the same time lack tangible existence by surrender to

the corporation is beyond our powers of conception.

Under the agreement, the personal

property claimed by May Mur-

ray formed no part of the

assets of Monidah Trust.

With respect to the property claimed by May
Murray, it is charged that prior to October 10, 1921,

May Murray of Seattle claimed to owm as a gift from

said James A. Murray during the last months of his

lifetime a large amount of notes, judgments and cer-
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tificates of deposit aggregating upwards of $300,000.00,

the exact nature of which appellants are uninformed,

but charge belonged in large part to said Monidah

Trust. (Rec. 19.) It is then alleged that an action

was filed by May Murray against the estate of the

deceased, in which judgment was rendered, adjudging

that she was entitled to the whole of said property, as

sole owner. (Rec. 19-20.) It is subsequently alleged

that at a later date, this property was secretly and

collusively divided between Mary H. Murray, (widow

of deceased), and said May Murray; that subsequentl}^

May Murray died and that a large part of this prop-

erty came into the possession of her brother, James E.

Murray. (Rec. 20.)

From the pro^dsions found in Agreement, Exhibit

**A", it is obvious that in effecting a comjDromise of

their respective claims, the parties had in mind not

only the 4,000 shares of Monidah Trust stock, evi-

denced by Certificate No. 6, but likewise this personal

property claimed to be ow^ned by May Murray, niece

of the deceased, and that they intended by the execu-

tion of the compromise agreements not only to

definitely determine the status and ownership of the

Monidah Trust stock, but that they also intended to

specifically define w^hat property should be deemed to

belong to Monidah Tinist and what should belong to

the estate of James A. Murray, deceased, and in so

determining excluded from ownership by Monidah

Trust the personal property claimed to be owned by

May Murray.

In paragraph X of the agreement (Exhibit A) it is

])rovided:
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^^For all purposes of this agreement, it is under-

stood and agreed that the properties mentioned,

descrihed or referred to in ^Schedule A' hereto

annexed and made a part hereof belong to the

Monidah Trust/^ (Rec. 36.)

Appellants omitted Schedule ''A" from the agree-

ment. In the absence of this schedule or any aver-

ment that the property claimed to be owned by May
Murray was described in such schedule, we are jus-

tified in assuming, and this court is compelled to

assume, that such property was not therein described.

Furthermore, if such property had been described or

referred to in said schedule, appellants' pleading

would have alleged such fact and would have claimed

that the property belonged to Monidah Tiiist and

should be turned over to its possession because of the

agreement executed by the parties. An action in the

form of the instant controversy, in so far as it relates

to this property, would never have been instituted.

Aside from the property described in Schedule ^^A",

it is further expressly provided by the terms of this

same paragraph (Par. X) what other real and per-

sonal property should be deemed to belong to Monidah

Trust. (Rec. 36-37.) It is not contended that the

property claimed by May Murray comes within this

provision of the agreement. Appellants' pleading

fails to so allege. In the absence of such allegation,

the presumption must be otherwise. It is then specifi-

cally provided:

'^And it is further understood and agreed that

any and all other property, real, personal or
mixed, standing of record in the mame of James
A, Murray, or owned by the said James A, Mur-
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ray at the thiie of his death, or in which he liad

any claim or interest whether standing of record
in his name, or othenvise, sh(dl be deemed and,

treated to he and> form part amd portion of his

estate/' (Ree. 38.)

That the porsonal property claimed by May Murray

comes within that clause of the agreement just quoted

is obvious. The second amended complaint contains

no allegation to the contran^ If the fact were other-

wise it would have been alleged.

Giving consideration to these provisions of the com-

promise agreement and reading them in the light of

the allegations contained in plaintiffs' amended com-

plaint, and the absence of appropriate allegations

showing that the property claimed by May Murray

fell within those clauses of the agreement in which

the Monidah Trust was either named or referred

to, it must be evident that even though May Murray's

claim of ownership was lacking in verity, the property

affected thereby must be deemed to be property owned

by the estate of James A. Murray, deceased, and as

such owned bv and distributable to his widow as the

residuary legatee under his will. Aside from the

executor of the will of deceased, his widow alone was

concerned with this property and the disposition of

the May Murray action. Under such circumstances,

neither the character of judgment entered in the May

Murray action or the ultimate disposition of the prop-

erty w^as of any concern to appellants. Unless the

property belonged to Monidah Trust, neither appel-

lants nor Monidah Trust are interested in its dis-

position.
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Even though sonic donbt should exist as to whether

the proi3ei'ty, referred to in that portion of the agree-

ment hist above quoted, does oi* does not include the

personal property claimed to be owned by May
Murray, nevertheless no cause of action is stated so

far as this phase of the controversy is concerned, for

the reason that the second amended complaint does

not show, either expressly or by implication, that said

personal property herein sought to be recovered comes

within or is referred to in those portions of paragraph

X of said agreement defining what property shall be

deemed to belong to said Monidah Trust. As has

already been stated, this agreement was executed by

all parties owning or claiming to own any of the

shares of Monidah Trust. Its execution was joined in

by appellants. The Monidah Trust itself was a party

to the compromises effected by its execution of the

two agreements mentioned in said Exhibit "A", and

therein referred to as Exhibits ^^A" and ^^B'\

Furthermore, the conduct of the interested parties

following the execution of the compromise agreements

likewise discloses that the understanding was that

neither appellants nor Monidah Trust had any interest

in this property. According to appellants' second

amended complaint:

''said May Murray caused to be filed in the

Superior Court of the State of California, in and
for the City and County of San Francisco, a com-
plaint to quiet title to said notes, judgments and
certificates of deposit, making said W. S. K.
Brown as executor, etc., defendant.'' (Rec. 20.)

It is further alleged that this complaint was filed on

October 11, 1921. Inasmuch as Brown Avas not
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appointed executor of the will of decedent until after

the execution of the compromise agreements, although

on the same date, the commencement of this action

must have been pursuant to and in order to effectuate

the compromise.

On October 13, 1921, an answer to said complaint

was filed by Brown as executor of Murray's will, and

on October 14, 1921, a trial occurred, as a result of

which a decree was entered adjudging that May
Murray was the owner of these notes, judgments and

certificates of deposit. (Rec. 20.)

The fact that this action was brought against the

estate of the decedent and not against the Monidah

Trust is a persuasive circumstance that the under-

standing of the parties was that by virtue of the

agreements, if for no other reason, Monidah Trust

had no interest in this property.

Upon these facts thus disclosed by appellants' second

amended complaint and by the agreements attached

thereto and made part thereof, it must be apparent

that no cause of action either exists or can by any

possibility exist in favor of appellants. It could be

conceded that charges are contained in the pleading

under consideration, which in the absence of the agree-

ments above mentioned might be sufficient to compel

appellees to proceed to a trial. Inasmuch as appel-

lants' rights, however, were not only definitely deter-

mined, circumscribed and defined by the agreements

upon which they rely, but were created thereby, allega-

tions and charges contained in appellant's second

amended complaint at variance with the recitals and
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covenants contained in such agreements must be dis-

regarded.

While these agreements, read in the light of the

conceded facets, in our judgment require an affirmance

of the decree made bv the court below, for the further

gTiidance of this court we are directing its attention to

certain legal principles w^hich w^e believe are applicable

to the pending controversy as well as to certain of its

phases emphasized by appellants in their pleading

as well as in their briefs.

LAW ARGUMENT.

I.

THE INTEGRITY OF THE COMPROMISE AGREEMENTS BEING
UNASSAILED, THEIR RECITALS AND COVENANTS ARE
CONCLUSIVE BETWEEN THE PARTIES AND CANNOT BE
VARIED, ENLARGED OR CONTRADICTED BY THE ALLEGA-
TIONS CONTAINED IN PLEADINGS OR BY PROOF UPON
THE TRIAL.

We have already pointed out in the statement of

facts the recitals and covenants contained in the

various compromise agreements, establishing beyond

question that it was never contemplated that the capi-

tal stock of Monidah Ti-ust should be reduced, but on

the contrary its 4,000 shares foimerly represented by

Certificate No. 6 should continue to exist, and that the

parties agreed that the property claimed by May
Murray did not belong to or form part of the assets

of Monidah Trust. That these recitals and covenants

are conclusive as between the parties and cannot be
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varied by allegation or proof has boon dc^finitoly

settled.

Section 1962, su])d. 2, C. C. P.;

First Federal Trust Co. v. Stockfeth, 58 Cal.

App. (Adv. Shoots) page 1135;

TIeidt V, Minor, 113 Cal. 385;

Knoch V. Haizlip, 163 Cal. 146;

National Hardtvare Co, v. Sherwood, 165 Cal. 1

;

Harding v, Bohinson, 175 Cal. 534

;

Moore v, Gould, 151 Cal. 723

;

Pierce v. Whiting, 63 Cal. 538

;

Withers v, Bousfield, 42 Cal. App. 304.

It is equally well settled that where a contract is

free from ambiguity, parol evidence is inadmissible

to aid in its interpretation and that the intention of

the parties must be gathered from and determined by

the written instrument.

In

Yuba Invest. Co. v. Yiiba Consol. Gold Fields,

199 Cal. 203,

the court said:

^^On the former appeal this court decided in

accordance with the defendant \s contention that

the deed from O'Brien to the United States con-

veyed the fee and that parol evidence was inad-

missible to explain its terms or aid in its inter-

pretation for the reason that its provisions were
clear, plain and unanibignous.'' (p. 206.)

Later on, in its opinion, the court further said

:

^^On the former appeal it was decided that the

terms of the deed of December 6, 1901, were plain

and tmamhiguotts and that parol evidence was for

that reason inadnussihle to add tliereto or detract
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therefrom, or to indicate the intention of the

parties.'' (p. 209.)

Hefner v. Gross, 179 Cal. 742; •

Fitzgerald v. County of Modoc, 164 Cal. 493;

Beall V, Fisher, 95 Cal. 565;

Riley v. North Star etc., 152 Cal. 549

;

Empire Investment Co, v. Mort, 169 Cal. 732

;

Germain Fruit Co. v. Armsby, 153 Cal. 549

;

Peterson v. Chaix, 5 Cal. App. 525

;

Dollar V. International etc, Corp,, 13 Cal. App.

331;

McDonald v, Poole, 113 Cal. 437;

Section 1856, C, C, P. (Cal.)
;

Section 1625, C, C, P. (Cal.).

II.

THE COMPROMISE AGREEMENTS BEING NEITHER AMBIGU-
OUS NOR UNCERTAIN THEIR CONSTRUCTION BECOMES
A QUESTION OF LAW FOR THE COURT.

The execution by appellants of the compromise

agreements is admitted. It never has been and is not

now claimed by appellants that these compromise

agreements are not clear, certain and definite in their

terms. No latent infirmity is imputed to them. Under

such circumstances, th(» construction of these agree-

ments, as well as their meaning, is a question of law

for the court, and tenders no issue of fact.

In

Ringrose v, W, d J, Sloane, 272 Fed. 445, at

447,

it is said

:
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*'Tliis writing is susceptible of interpretation
from its terms. As it contains no ambiguous
expressions or technical words calling for the
aid of parol evidence to explain and of a jury to

determine their meaning * * * its construction
was for the court.''

See also

:

Goodspeed v. Law, 260 Fed. 497, at 504

;

Hurin v. Electric Vacuum etc, Co., 298 Fed. 76

;

Brown etc, Co, v, Koss etc, Co,, 4 Fed. (2d)

682, at 685

;

Green v, Soule, 145 Cal. 96

;

Pearson v. Potter Co,, 10 Cal. App. 249.

III.

THE AGREEMENTS THUS EXECUTED BY APPELLANTS (EX-

HIBITS A AND A-1), INCLUDING AGREEMENTS A AND B

AS SO DESIGNATED IN EXHIBIT A, THE VALIDITY OF

WHICH IS CONCEDED, DEFINE AND LIMIT THE OBLIGA-

TIONS OF THE PARTIES.

In

Arthur v. Baron DeHirsch Fund, 121 Fed. 791,

at 796, (C. C. A.),

it is said

:

^^Where parties have entered into written

engagements which industriously express the

obligations which each is to assume, the court

should be reluctant to enlarge them by implica-

tion as to important matters. The presumption is

that having expressed some, they have expressed

all of the conditions by which they intend to be

bound."
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See also

:

Loyalton et al. v. Cal. etc. Co., 22 Cal. App. 75,

at 77

;

Thompson v. Peerless M, Co,, 157 N. W. 67

;

Amalgamated Gum Co, v. Casein etc, 146 Fed.

at 913;

HatvMns v, V. S,, 96 U. S. at 697.

It is concedod that excepting for the agreements,

appellants would be disinterested parties. Upon the

interest created in and assigned to appellants by these

agreements, appellants must stake their right of

recovery. If, therefore, the agreements mean what

they purport to disclose upon their face, any allega-

tions that may be found in appellant's second amended

complaint inconsistent with the understanding of the

parties as revealed by such agreements is of no legal

significance.

It has been repeatedly held that where an exhibit is

the foundation of an action and is expressly made a

part of the complaint, the exhibit Avill control the

averments made in the complaint.

Lunsford v. Marx, 106 Southern 336

;

Everglades etc, Co, v. Napoleon, 253 Fed. 246;

Columlia etc. Co. v. West 95th St. etc, Co,, 269

Fed. 190.
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IV.

THE ALLEGED REPRESENTATIONS OF DEFENDANT JAMES
E. MURRAY WERE NOT IMPUTABLE TO APPELLEES.

In the amended eomplaint, it is alleged that at and

before the said agreements were executed, the defend-

ant, James E. Murray, informed plaintiffs

^'that all rights of all persons interested in the
assets of said Monidah TiTist would be in ac-

cordance with the number of shares given to each
by said agreements of October 10, 1921, and that

all properties belonging to said company would
be sold and the proceeds divided up according to

the number of shares of each as specified in said

agreements. That plaintiffs were told by said

James E. Murray at and prior to said settlement

agreements being made that their shares were
worth well over $200.00 per share. M

We have already shown that the agreements them-

selves, read together, not only fail to provide for any

cancellation of the certificate representing 4,000 shares

of Monidah Trust, but, on the contrary, expressly

recognize its continued existence. Furthermore, the

statement, if made, respecting the value of shares of

this stock, could be nothing more than a matter of

opinion.

In

Kimher v. Youvg, 137 Fed. 744,

the court said:

"In an action for deceit in the sale of coi-porate

bonds, allegations that defendant knew the bonds
tx) be good and that they would be paid, ]>rincipal

and interest, at maturity, though stated positively

as a fact, were mere matters of opinion, the falsity

of which was insufficient to create a liability."
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See likewise the following cases:

Garnet v, Haas, 146 N. W. 465

;

Biirivash v. Ballon, 83 N. E. 355

;

Gleason v. McPhersom, 175 Cal. 594;

Etienne v. Kendall, 202 Cal. 251;

Craig v. Wade, 159 Cal. 172

;

Wegerer v. Jordan, 10 Cal. App. 363.

But, regardless of this situation, the defendant,

James E. Murray, is not now before this court, and is

not an appellee. He has not been served with process

and has not appeared. He resides in Montana, where,

if plaintiffs intend to rely upon any misrepresentation

claimed to have been made by him, an action against

him should be brought.

In the negotiations preceding the execution of the

agreement, it is obvious that James E. Murray did not

represent Mary H. Murray, the decedent's widow, or

Stuart Haldorn, her son, or W. S. K. Brown, the

special administrator of the estate of decedent. With

them, he w^as dealing at arm's length. It is equally

apparent that at that time he was not representing the

defendant, Walter H. Linforth. Consequently, these

alleged statements of James E. Murray are without

legal significance in determining the sufficiency of

appellants' second amended complaint as against

appellees.

Anderson v. Avey, 272 Fed. ((I C. A.) 664.
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V.

THE JUDGMENT ENTERED IN THE CASE OF MURRAY v.

BROWN, EXECUTOR, ET AL., IS CONCLUSIVE RESPECTING
THE TITLE TO CERTIFICATE NO. 6 FOR SAID 4000

SHARES OF MONIDAH TRUST STOCK.

The agreements which form the basis of plaintiffs'

claim were executed on October 10, 1921. The con-

troversy then pending in the Superior (Jourt at San

Francisco, in which was involved the title to and right

to the possession of said Certificate No. 6, representing

the disputed 4000 shares of Monidah Trust, was de-

termined on October 14, 1921, upon which date judg-

ment was entered, adjudging and decreeing that the

defendant, James E. Murray, was the owner and

entitled to the immediate possession of said Certificate

and said shares of stock, and that neither the estate of

James A. Murray, deceased, nor the defendant, W. S.

K. Brown, as executor of his will, nor the defendants,

Mary H. Murray, Monidah Trust, Stuart Haldorn or

Crocker National Bank, had any claim thereto or in-

terest therein. No appeal was ever taken from this

judgment and its finality has existed for a period of

approximately seven years. This action was pending

at the time the agreements above referred to were

executed. In those agreements, the claims involved

in this action, as well as all other claims between the

parties were adjusted and finally determined. The

very fact that immediately thereafter, the action was

proceeded with and judgment entered is itself indic-

ative of the understanding of the parties. The mere

allegation that this judgment was collusive and that it

was persuaded on the part of the court without a trial

is legally insufficient to impeach its verity. But, re-
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gardless of the effect of such allegations upon the

legal integrity of this judgment, which has long since

become final, as we have already pointed out, plain-

tiffs are in no position to complain because they are

lacking in interest in the shares of stock, the title to

which was determined by such judgment.

It is claimed, however, that because the Superior

Court, in which the administration proceeding upon

the Estate of James A. Murray, deceased, was pend-

ing, made an order directing that all stock certificates

of said Monidah Trust, including Certificate No. 6,

should be deposited with the Crocker National Bank
of San Francisco as depositary, to be held subject to

the order of said court, and that said certificates were

so deposited, no authority existed on the part of the

defendant, James E, Murray, to institute or prosecute

said action to quiet title to and recover possession of

said stock, without first obtaining a modification of

said order. (Rec. 11, 12.) Upon what legal founda-

tion this claim proceeds, a])pellants failed to state.

That such order of said court and the subsequent

deposit of the shares of Monidah Trust stock in con-

formity therewith could not deprive defendant, James

E. Murray, of his right to have the title to said stock

determined in an appropriate action brought for that

purpose, cannot be dis])uted.

It has been repeatedly determined in California that

the Superior Court, sitting in probate, lacks jurisdic-

tion to try or determine the question of title to prop-

erty claimed to belong to the estate being administered,

as between the legal representatives of said estate and

parties asserting title thereto.
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**It is undoubtedly the rule that the superior
court sitting in probate is without jurisdiction to

try a question of title to property as between a
representative of the estate and strangers to the

estate. (Citing cases.) This is necessarily so for

the reason that neither the person initiating the

attack nor the person resisting the attack is lack-

ing in privity to the probate proceeding.''

Bauer v. Batter^ 73 Cal. Dec. (adv. sheets), de-

cided by the Supreme Court in Bank, May
27, 1927.

To same effect see

:

Ex parte Casey, 71 Cal. 269

;

Estate of Haas, 97 Cal. 232.

It has also been definitely settled that such court

sitting in probate lacked jurisdiction or authority to

direct the deposit with the depositary of certificates

representing shares of stock of Monidah Tnist, the

title to and right of possession of which was claimed

adversely to said estate.

In

Ex Parte Casey, 71 Cal. 270, 271,

it is said:

^^The dispute between Mrs. Casey and the exec-

utor necessarily involved the title to that money,
and the question for determination is whether or
not the probate couii had the right, upon such a
summary proceeding as that taken here, to order
Mrs. Casey to be committed for contempt in fail-

ing to obey its order which involved the transfer

of the property which she claimed and asserted

title to into the custody of a bank of the court's

choosing.

^^If the evidence had shown that Mrs. Casey
claimed no title to the money in dispute, but
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admitted it to be the decedent's property at her
death, the question presented would b(^ different,

but here the chiim is made, and supported by some
evidence at least, although there is a sharp and
decided conflict about it, that the monev which the
executor claims as assets of the decedent's estate

was given to Mrs. Casey and was in her possession
as her property before the decedent's death. It

necessarily follows, then, that in order to convict
Mrs. Casey for contempt in not obeying the order
of the probate court, that tribunal must have de-

cided that the title to this property was not in
Mrs. Casey. Can such an issue, vital to the exer-

cise of the court's power, be legally determined in

such proceeding? ^ ^ *

^^It is true that in the present case the order of
the court did not command the petitioner to pay
over the money to the execvitor, but it did com-
mand her to deposit what she claimed was her
money in a bank, subject to the further order of
that trihttnal,

^^T\o give the right to the ootirt to make such
an order, it must first have determined that she

had no title to it, for if otherwise, and, her right

IVas not determinedy or considered, she being in

possession of the money, claiming it as her own,
then that tribunal had no legal authority to make
any such order. And therefore the qtiestion of
title must necessarily have been passed upon/'

To same effect see

:

Stuparich v, Superior Court, 123 Cal. 290 at

292.
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VI.

THE SECOND AMENDED COMPLAINT AS A WHOLE DISCLOSES
THAT APPELLANTS ARE LEGALLY CHARGED WITH
KNOWLEDGE OF THE ALLEGED FRAUD OF WHICH THEY
COMPLAIN MORE THAN THREE YEARS PRIOR TO THE
FILING OF THIS ACTION. RELIEF THEREFORE MUST
BE DENIED UPON THIS GROUND.

The agreements which form the basis of appellees'

claim were executed on October 10, 1921. The judg-

ment in favor of May Murray adjudging that she was

the owner of the notes, judgments and certificates of

deposit to which she asserted title was entered on

October 14, 1921. (Rec. 20.)

The action instituted by James E. Murray to de-

termine title to Certificate No. 6 representing the dis-

puted 4000 shares of Monidah Trust stock was com-

menced on July 29, 1921, more than two months prior

to the execution of the compromise agreements. (Rec.

12.) The commencement and pendency of this and

other similar actions as well as the stock itself

are mentioned in these agreements. (Rec. 65-6.)

Judgment was entered in this action, adjudg-

ing the defendant, James E. Murray, to be the

owner of said shares of stock, on October 14, 1921.

(Rec. 13.) Appellants, therefore, undoubtedly had

knowledge that the matters involved in these actions

were intended to be settled and were in fact adjusted

and a compromise effected by the parties. The com-

mencement, prosecution and disposition of these ac-

tions occurred approximately eight years ago and six

years before the commencement of the pending action.

Certainly the slightest diligence on the part of appel-

lants would have forthwith led to the discovery of the
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facts upon which their alleged claim is predicated.

No legal justification is shown or exists for the long

delay occurring in the institution of this action^ for

which reason alone the action of the lower court must

be sustained.

(a) Appellees having known or being

charged with knowledge of the

matters complained of more than

three years before the commence-

ment of the action, the cause of

action is barred by limitation and

laches.

Sec. 335 C. C. P. of Cal. provides:

^^ Periods of limitations prescribed. The periods
prescribed for the commencement of actions other

than for the recovery of real property are as

follows:"

Sec. 337 provides:

^'Within four years. 1. An action upon any
contract, obligation or liability founded upon an
instrument in writing.

??

Sec. 338 provides:

^^ Within three years. * ^ *. 4. An action
for relief on the ground of fraud or mistake, the
cause of action in such case not to be deemed to

have accrued until the discovery by the aggrieved
party of the facts constituting the fraud or
mistake."

In

Davis V. Willey, 263 Fed. 589 at 590 (Cal.),

it is said

:

^^No principle is better settled in actions based
upon fraud, and w^here the rights of a party are
dependent upon his diligence in discovering the
fraud, then that means of knowledge is knowledge
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itself; that knowledge of facts which should put
a reasonable man upon inquiry invests the suitor
in legal contemplation with full knowledge of all

that such inquiry would have developed."

In

Lady Washington etc, v. Wood, 113 Cal. 482 at

486, 487, 488,

it is said:

^^The right of a plaintiff to invoke the aid of
a court of equity for relief against fraud after the
expiration of three years from the time when the
fraud was committed is an exception to the gen-
eral statute on that subject and cannot be asserted
unless the plaintiff brings himself within the
terms of the exception. It must appear that he
did not discover the facts constituting the fraud
until within three years prior to commencing the
action. This is an element of the plaintiff ^s right

of action and must be affirmatively pleaded by
him in order to authorize the court to entertain

his complaint. ^Discovery' and ^knowledge' are

not convertible terms, and whether there has been
a 'discovery' of the facts 'constituting the fraud'
wdthin the meaning of the statute of limitations

is a question of law to be determined by the court

from the facts pleaded. And * * ^ if it ap-

pears that the plaintiff had notice or information
of circumstances which would put him on an in-

quiry which, if followed, would lead to knowledge,
or that the facts w^ere presumptively within his

knowledge, he will be deemed to have had actual

knowledge of these facts. These principles are so

fully recognized that mere reference to some of

the cases in which they have been enforced will be
sufficient." (Citing Wood v. Carpenter, 101 U.
S. 135; 25 L.Ed. 807.) * ^ ^

''It is not averred that any of these facts or of

the transactions set forth as constituting the fraud

were done secretly or were concealed from the

plaintiff, or that a'iiy information which it smight
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tvas refused, or that indeed, it sought to ohtain

miy information upon the subject. On the con-

trary, it appears from the nature of the transac-

tions themselves that they were open and public.
??

In

Foster v. Mansfield Railroad Co., 146 U. S. 99

;

13 Supreme Court 28 ; 36 L. Ed. 899,

speaking upon this subject, the court uses this

language

:

''The defense of want of knowledge on the part
of one charged with laches is one easily made, easy
to prove by his ow^n oath and hard to disprove;
and hence the tendency of courts in recent years
has been to hold the plaintiff to rigid compliance
with the law, which demands not only that he
should have been ignorant of the fraud, but that

he should have used reasonable diligence to have
informed himself of all the facts."

In

Loeffler v. Wright, 13 Cal. App. 224 at 231,

it is said

:

''Plaintiff seeks to avoid the bar of the statute
by alleging that he did not discover the fraud of
which he complains till some time in January,
1905, but that fraud consisted in misrepresenta-
tion as to the contents of said deed. He must ie
deemed to have had actual knoivledge of this, as
the deed tvas signed by him,"

In

Taylor v, S. d N. Ala. R. Co., 13 Fed. 152 at

159,

it is said:

"A discovery of facts by an aggrieved party
would seem to imply a seeking for knowledge by
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siicli party; and the statute certainly was not in-

tended to absolve a party from all effort of dili-

gence to obtain a knowledge of the facts consti-

tuting the fraud complained of; the statute was
certainly intended to and did not change the rule

of equity upon the subject of diligence in such

case and thus benefit those only who might be

wilfully ignorant, or who, from carelessness and
indift'erence, should neglect to avail themselves of

the means of information upon the subject."

See also:

Jesmip V. Ill, etc. Co,, 43 Fed. 403

;

14 C, J., Sec. 1459

;

Collins V. Penn, Wyoming Copper Co., 203 Fed.

726.

In

Wood V. Carpenter, 101 U. S. 135,

the court declared on this subject of laches that

"there must be reasonable diligence, and the

means of knowledge are the same thing as the

knowledge itself."

and also:

"the presumption is that if the party affected by
any fraudulent transaction or management might,

with ordinary care and attention, have seasonably

detected it, he had knowledge of it."

See also:

Chiswell V, Johnson, 299 Fed. at 687;

Archer v. Freeman, 124 Cal. 528;

Ti^ett V. Onderdonk, 120 Cal. 581;

Totvnsend v. Vanderwerkeir, 160 U. S. 171 at

186.
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The circumstance that appellants reside outside of

California is immaterial upon the question of laches.

Phelps V, Grady, 168 Cal. 73;

In re Broderick's Will 22 L. Ed. 599; 88 U. S.

503.

(b) The rule is that if a corporation is

barred or estopped from asserting" a

claim, a stockholder in an action

on its behalf is likewise barred or

estopped.

'^The recovery sought by this bill is for the

benefit of the corporation. * ^ -^ The corpora-
tion is only a nominal defendant. It is the real

plaintiff. It is clear upon principle, in such a
case, these stockholders cannot maintain the suit,

if the corporation itself is not in a position to do
so. It is an elementary principle of law that one
claiming through and in subordination to a party
estopped is himself estopped."

Kessler v. Ensley Co., 123 Fed. 546 at 559.

See also:

Anderson v. Avey et al., 272 Fed. 664 (C. C.

A. Cal.)
;

Waymire v. San Francisco etc, Co,, 112 Cal. 646.

(c) Stockholders suing in their repre-

sentative capacity on behalf of a

corporation must act promptly after

acquiring or being charged with

the knowledge of the conditions of

which they complain.

^^The defense of want of knowledge on the part
of one charged with laches is one easily made,
easy to prove by his own oath and hard to dis-

prove ; and hence the tendency of courts in recent
years has been to hold the plaintiff to rigid com-
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pliance with the law, which demands not only that

he should have been ignorant of the fraud, but
that he should have used reasonable diligence to

have informed himself of all the facts."

Foster v. Mansfield Railroad Co., 146 U. S. 99;

13 Supreme Court 28 ; 36 Law Ed. 899.

^^A discovery of facts by an aggrieved party
would seem to imply a seeking for knowledge by
such party; and the statute certainly was not in-

tended to absolve a party from all effort of dili-

gence to obtain a knowledge of the facts con-

stituting the fraud complained of ; the statute was
certainly intended to and did not change the rule

of equity upon the subject of diligence in such
case and thus benefit those only who might be
wilfully ignorant, or who, from carelessness and
indifference, should neglect to avail themselves of

the means of information upon the subject.''

Tanjlor v. S. & N. Ala, R, Co,, 13 Fed. 152 at

159

;

Jessup V. III. etc, Co,, 43 Fed. 403

;

14 C, J,, Sec. 1459

;

Collins V, Penn. Wyoming Copper Co,, 203 Fed.

726 at 732.

(d) Action to recover notes, judgment

and certificates of deposit deemed

to have been commenced June

20, 1928.

In the original complaint, plaintiff sought to recover

from certain of the defendants the notes, judgments

and certificates of deposit to which title was asserted

by May Murray. (Rec. 84.) The motion to dismiss

this complaint was granted by the court upon the

ground of misjoinder of causes of action. (Rec. 84.)

Thereafter an amended bill of complaint was filed
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from which this cause of action was entirely elimi-

nated. (Rec. 84-5.) Motions to dismiss the amended

complaint having been granted upon the ground that

no cause of action was stated, a second amended com-

plaint was tiled in which the two causes of action set

forth in the original complaint were restated. (Rec.

7-25.)

The filing of the amended complaint from which the

second cause of action stated in the original com-

plaint, which related exclusively to the notes, judg-

ments and certificates of deposit above mentioned, was,

in legal effect, a voluntary dismissal by the plaintiffs

of that specific cause of action and brought that par-

ticular phase of the then pending action to a termi-

nation.

Spreckels v, Spreckels, 172 Cal. 780;

McLachan i\ Pease, 49 N. E. (111.) 714;

San Ayitonio etc. R. Co. v. Molil, 137 S. W.
(Tex.) 22;

Malleahle Iron Bange Co. v. Pusey, 91 N. E. 51.

In so far as such cause of action is concerned, for

the purposes of determining whether it is barred by

the Statute of Limitations or by laches, the date of the

commencement of the action must be deemed to be the

date upon which the second amended complaint was

filed, to-wit, elune 20, 1928.
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VII.

APPELLANTS' SECOND AMENDED COMPLAINT CONTAINS
TWO CAUSES OF ACTION, EACH DISTINCT FROM THE
OTHER AND EACH INURING TO THE BENEFIT OF AND
STATED AGAINST DIFFERENT PARTIES.

One of the grounds upon which each of the motions

to dismiss was made in the lower court was that there

was a misjoinder of causes of action, as well as of

parties defendants, the particulars thereof being de-

tailed. (Rec. 73, 75, 77, 78.) That such misjoinder

existed and justified the action of the lower court in

granting the motion to dismiss, is undoubted.

In so far as the action related to the attempted can-

cellation of the certificates representing 4000 shares of

Monidah Trust stock, originally represented by Cer-

tificate No. 6, and the recovery of dividends paid

thereon, the action was exclusively between the appel-

lants on the one side and the defendant, James E.

Murray, and the appellees, Stuart Haldorn and Walter

H. Linforth, on the other. This is made evident by

the allegations of appellants' second amended com-

plaint, in which it is alleged that subsequent to the

entry of judgment in the quiet title action, the 4000

shares represented by Certificate No. 6 were divided

between Mary H. Murray and James E. Murray. It

is then alleged that Mary H. Murray assigned her two

thousand shares to appellee, Stuart Haldorn, and that

the defendant, James E. Murray, assigned 400 shares

out of his 2000 shares to the appellee, Walter H.

Linforth. (Rec. 12.) It is further alleged that divi-

dends amounting to $72.00 per share were paid to each

of these parties upon the shares thus held by them.

(Rec. 12.)
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It occurs to us that no argument is necessary to

sustain appellees' contention that this alleged cause of

action, assuming its existence, runs exclusively in

favor of appellants in their individual capacity, and

is not a cause of action which should have been as-

serted by or on behalf of Monidah Trust in its cor-

porate capacity.

With respect to the alleged cause of action, seeking

the recovery of the personal property consisting of

notes, judgments and certificates of deposit claimed to

be owned by May Murray, but asserted to belong to

Monidah Trust, assuming that a cause of action was

stated, it was one exclusively vested in Monidah Trust,

appellants suing on its behalf in their individual

capacity as stockholders. To this cause of action James

E. Murray, Mary H. Murray and Monidah Trust are

alone proper defendants. No cause of action is at-

tempted to be stated or exists against defendants

Stuart Haldorn and Walter H. Linforth.

This same defect existed in the original complaint

filed by appellants. Recognizing the accuracy of the

ruling made by the lower court in sustaining appel-

lees' demurrer upon this ground, the amended com-

plaint filed by appellants eliminated this second cause

of action. It was not until this second amended com-

plaint was filed that this cause of action was again

restored.

That the second amended complaint contains two

causes of action, each of which is separate and distinct

from the other, one inuring to the plaintiffs in their

individual capacity and the other inuring to the ap-
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pellee, Monidali Trust, must be here conceded, as it

was admitted in the lower court.

That causes of action of this character cannot be

jomed in one complaint, even though separately

stated, as is not here done, is elementary.

(a) A cause of action in favor of plaintiffs

as individuals cannot be joined with a

cause of action in favor of the corpora-

tion, Monidah Trust, the action so far

as the corporation is concerned being

instituted by plaintiffs in their repre-

sentative capacity as stockholders of

such corporation.

^'Objection is made to the union in the same
suit of a cause of action for the cancellation of the

stock of the individual defendants in the fuel

company with one for the recovery on behalf of

the fuel company of its property unlawfully

diverted. * * *

'^But running through the bill is an attempted
assertion of a cause of action against the indi-

vidual defendants not for the use and benefit of

the fuel company, but exclusively affecting the

complainants as individuals for fraud and deceit

practiced upon them in the original sale and pur-

chase of the stock which they hold. Clearly such

a cause of action has no place in a stockholders'

suit brought for the benefit of the corporation.

*A right to maintain a suit against the stock-

holders of a corporation for fraudulent misap-

propriation of its property is a right of the cor-

poration.' A right of a stockholder to sue for

fraud and deceit practiced upon him when he

purchased his stock is a personal one."

Price et al. v. Union Land Co, et al., 187 Fed.

886 at 889 (C. C. A.).
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*^ Causes of action in favor of the orator indi-

vidually are different in right from those in favor
of the company prosecuted by him as a stock-

holder and cannot properly be joined with them."

Whitney r. Fairbanks et al, 54 Fed. 985 at 986.

^^A further objection is made to the bill, that it

is multifarious. Multifariousness consists in stat-

ing* against the same party two or more inde-
pendent causes of action in the same bill, or it may
consist in stating one or more causes of action
against a portion of the defendants and another
cause of action against another portion of the
defendants. Here, in so far as the plaintiffs seek
to be relieved of the fraudulent stock that they
purchased, and to have it canceled, and to have
the valid portion of it adjudged to be valid, and
they adjudged to be stockholders and entitled to

the rights of stockholders in the corporation in
respect of that, it constitutes a cause of action
which belongs alone to the plaintiffs. It is a
cause of action which does not present a right of
action in favor of the corporation or in favor of
any other stockholder. It is a right of action that
inures exclusively to the benefit of the plaintiffs,

and in which no other stockholder in the corpora-
tion is directly or legally concerned. The portions
of the bill in which the plaintiffs as stockholders
seek to redress the wrongs that have been suf-

fered by the corporation by reason of the wrong-
ful diversion of 35,000 shares of stock, and by
reason of the wrongful dft of $2,250,000 or more
of the proceeds of the bonds to McKee and Ver-
ner, constitute a cause of action that concerns the
entire body of stockholders as cestui s que trustent,
who are entitled, after the payment of debts, to
have that fund distributed among them. * * *

The two causes of action, then, that are set out
in this bill of complaint, are distinct and inde-
pendent; one being a cause of action that belongs
individually and exclusively to the plaintiff, and
the other a cause of action belonging primarily to



60

the corporation, and in which the plaintiffs have
no interest except an equitable right as cestuis

que trustent in common with the owners of the
other 49,800 shares of stock. It would seem on the

statement of the proposition to he manifest that

it would he incongruous, and not in harmony tvith

the practice of a conrt of chancery, in a single

hill to prosecute causes of action so diverse in

their character. In my judgment these two causes

of action are so entirely independent,—one a
cmise of action helonging primarily to the plain-

tiffs, and the other a cause of action helonging
primarily to the corporation, which if sued for hy
a stockholder inures solely to the corporation,—
they are so diverse in character, thaf it needs no
argument to show that the hill cannot he main-
tained/'

Church V, Citizens' St, R. Co,, 78 Fed. 526 at

529 and 530. .

'^Without attempting to recite all the aver-

ments of the voluminous complaint, it is quite

apparent that it proceeds upon the erroneous as-

sumption that all controversies growing out of the

organization and operations of the company and
also individual dealings in its stock may be de-

termined in a single suit. Plaintiffs have joined

causes of action against Boyd personally to them-
selves with causes of action that are enforceable
only by or on behalf of the corporation."

Monte Rioo Min. & Mill, Co, v. Fleming, 285

Fed. 106 at 107 (C. C. A.).

See also

:

Groh V. Flammer, 91 N. Y. Supp. 423

;

Brown v, Utopia Land Co., 103 N. Y. Supp. 50.
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(b) It is a well recognized as well as settled

rule that several distinct or unconnected

matters or transactions cannot be joined

in the same bill.

'^The rale is well settled, however, that several

distinct and entirelv unconnected matters or trans-

actions cannot be joined in the same bill." (Citing

21 C. J., 413.)

Bertelmann v. Lucas, ef al,, 7 Fed. Sec. Ed. 325

at 328 ((\ C. A. Cal.).

To same effect, see

:

Gaines v. Chew, 2 How. 619 at 642; 11 Law. Ed.

402;

Groom v, Whittmamn, 164 Fed. 523

;

Baclms v. Brooks, 189 Fed. 922.

(c) In order to authorize a joinder of causes

of action affecting different parties de-

fendant, it is necessary that each of

such causes shall affect all of the de-

fendants.

'^The causes of action stated in paragraphs 6
and 8 are each for a cause of action against the

defendants jointly, while the cause of action in

the seventh paragraph for services as secretary

for the White Mountain Water Company appears
to be against that company, alone. These dif-

ferent causes of action are improperly united.

A cause of action against one defendant cannot be
united with a cause of action against another
defendant, nor can such separate cause of action
be united with a cause of action against both
defendants.

'

Spencer v, Candelaria Water Works and Mill

Co., 118 Fed. 921 at 922.
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See also:

See. 427, C. C. P. (Cal.)
;

Bertelmann v. Lucas, 7 Fed. Sec. Ed. 325 (C.

C. A. (^al.)
;

1 r. J., 1072, Sec. 223.

(d) To enable a stockholder to maintain an

action on behalf of the corporation, the

action must be founded on some wrong

which the corporation as such has suf-

fered, and for which, if it were plaintiff,

it could recover legal or equitable re-

dress, and in such an action no recovery

can be had for any loss, damage or

injury to the stockholder, individually.

^^At the threshold of this inquiry, however, it is

proper to pause to point out what is the exact

nature of the action before us. In its essence, it

is an action brought by the corporation itself to

recover redress for some legal wrong which the

corporation itself has suffered. To prevent a

failure of justice, as where the governing board
of directors or trustees of the corporation refuses

to prosecute such an action, the law permits a

stockholder to begin and maintain it on behalf of

the corporation. But the fact that a stockholder

is the nominal plaintiff in such an action, whether
he prosecutes it as an individual stockholder or

as, a representative of a class of disaffected stock-

holders, does not in any manner, or to the slig'htest

extent, enlarge the rights and remedies of the

.action. The action must still he founded upon
some wrong which the corporation , as a corpora-

tion has suffered, and for tvhich, if itself were
plaintiffs it could secure legal or equitahle redress.

Therefore, if the evidence shall establish that the

corporation itself has suffered no wrong, cog-

nizahle either at latv or in equity, it will matter
not how just and how grievous maqj he the com-
plaint of the individmal stockholder, nor how com-
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plete may he the proof of his personal loss, dam-
age or injwry. In this action on behalf of the
corporation no recovery can he had, and the stock-
holder ivill he compelled to proceed hy his indi-

vidual a.ctio)i to obtain a personal recovery.''

Turner v. Markham, 155 ('al 562 at 569, 570.

To same effect see:

Davenport v. Dows, 18 Wall. 626;

Langdon v. Fogg, 18 Fed. 5;

Foster v. Seynwur, 23 Fed. 65

;

Weil r. Porter, 132 Cal. 521;

James v. Steifer Min. Co., 35 C. A. 778;

Beat V. United Properties Co., 46 C. A. 297.

VIII.

THE MOTIONS TO DISMISS WERE PROPERLY GRANTED
UPON THE GROUND OF NONJOINDER OF NECESSARY
PARTIES DEFENDANT.

One phase of the pending controversy involves the

attempted recovery on behalf of Monidah Trust acting

through appellants as owners of part of its capital

stock, of notes, judgments and certificates of deposit

formerly claimed to have been owned by May Murray.

While it is alleged that the value of this personal

property is $3()(),00(), it is asserted that only a part

thereof belonged to said corporation. (Rec. 19.) As
already indicated, it is claimed by appellants that after

the entry of the judgment in the May Murray action

adjudging her to be the owner of all of this personal

property, it was secretly and coUusively divided be-

tween appellee Mary H. Murray, widow of deceased

and said May Murray. (Rec. 20.)
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It is further alleged, however, that May Murray has

since died, and that a part of said assets so received

by her came into the possession of the appellee James

E. Murray. (Rec. 21.)

The pleading fails to show whether any executor

of the will or administrator of the estate of May
Murray was ever appointed. It likewise fails to allege

what heirs, if any, survived the decedent.

Appellants' failure to join as defendants the per-

sonal representative of the estate of May Murray, de-

ceased, or in any event her surviving heirs, subjects

the pleading under criticism to attack upon the ground

of nonjoinder.

The rule is that all persons materially interested,

either legally or beneficially, in the subject-matter,

should be made parties.

In

Radio Corporation of America v. Emerson^ 296

Fed. 51 at 55 and 56,

it is said:

'^In a suit in equity the general rule is that all

the persons interested should be made parties in

order to dispose of all of the claims and end the

litigation. Any party who will be directly af-

fected by the decree is a necessary and indispen-

sable party, and where a party may be directly

affected by the decree, a court of equity will not
proceed without him, if he is within the jurisdic-

tion of the court."

See also

:

Williams v, Bankhead, 19 Wall. 563; 22 Law
Ed. 184.
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In connection with the proposition under discussion,

appellees claimed that the second amended complaint

was uncertain in that it was impossible to ascertain or

determine therefrom whether the estate of May Mur-

ray, deceased, is being or was administered; if being

administered, who its personal representative was,

and if already administered, to whom the estate was

distributed, and whom she left as surviving heirs at

law, and if she died testate, to whom she devised or be-

queathed her estate. (Rec. 78, 79.)

CONCLUSION.

It is confidently asserted that we have demon-

strated :

(a) That whatever rights are possessed by appel-

lants are granted in and based upon the two written

agreements (Exhibit ^^A'^ and Exhibit ^^A-1,'' and

Exhibits A and B, referred to in said Exhibit A), at-

tached to and made a part of appellants' second

amended complaint;

(b) That these four agreements defhie and admea-

sure the rights and interests of the appellants in and

to the shares of stock of Monidah Trust;

(c) That neither agreement contemplated the can-

cellation of Certificate No. 6 or the surrender or re-

turn to the Monidah Trust of the 4000 shares of its

stock represented thereb}^;

(d) That on the contrary, said agreements ex-

pressly provide that the 4000 shares of Monidah Trust,

represented by Certificate No. 6, or certificates issued
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in lieu thereof, should be utilized by certain of the

<appellees in creating a pool to control the election of

directors of said Monidah Trust for at least five years

thereafter, thus enabling one of the purposes contem-

plated by the agreements to be effectuated

;

(e) That in failing or refusing to cancel said Cer-

tificate No. 6 or to surrender said 4000 shares repre-

sented thereby, the appellees neither violated any duty

owed by them to appellants nor breached any obliga-

tion which they or any of them agreed to perform

;

(f) That the claims of the appellants were settled

and adjusted for the assignment to them of specific

shares of the capital stock of Monidah Trust, which

shares of stock, together with all dividends declared

thereon, have already been received by them

;

(g) That none of the appellants has any interest of

any kind in any of the shares of the stock of Monidah

Trust, other than and excepting the specific shares as-

signed to and already received by them, for which

reason they have no concern with the disposition of

the 4000 shares represented by Certificate No. 6;

(h) That the judgment entered by the Superior

Court at San Francisco in the action instituted by

James E. Murray against W. S. K. Brown, as executor

of the will of James E. Murray, deceased, and others,

finally adjudged the ownership of said Certificate No.

6, representing said 4000 shares of said stock, which

judgment is now impervious to attack;

(i) That regardless of all other considerations,

whatever claims were ever possessed by the appellants,

based upon said agreement, are barred by their laches,

as well as by the statute of limitations.
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(j) That the pleading under consideration con-

tains two causes of action, each distinct from the other

and each inuring to the benefit of and stated against

different parties, and

(k) That the personal representative of the Estate

of May Murray, deceased, as well as all of her heirs,

or in the event she died testate, her legatees or devisees

should be joined as parties defendant in said action.

The suggestion gratuitously thrown out by appel-

lants that regardless of any imperfection or lack of

merit in the second amended complaint, the case

should be tried and a determination upon the merits

reached, is violative of every known legal and equitable

precept.

If this court is satisfied that the action of the lower

court in sustaining the motions to dismiss upon the

grounds therein stated was justified, and further con-

cludes, as in our judgment it must, that the action is

itself destitute of merit, to compel appellees to be put

to the tremendous expense!, as well as inconvenience,

of preparing this action for trial, when it must be

apparent that such trial must inevitably result in a

judgment in their favor, is without sanction in law,

equity or precedent.

It follows, therefore, that the judgment of the lower

court was correct, and should, therefore, be affirmed.

Dated, San Francisco,

June 12, 1929.

Respectfully submitted,

Sullivan & Sullivan and

Theo. J. Roche,

Attorneys for Appellees.




